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* IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF O

FILED£

THE CITY OF TULSA, )
THE TULSA METROPOLITAN ) FEB 13 2004
UTILITY AUTHORITY ' ' '
Plaintiffs, ) ' OURT
} _
. ) Case No, 01-CV-0900-EA (C) /
| ; _ /
1. TYSON FOODS, INC., )
2. COBB-VANTRESS, INC., )
3. PETERSON FARMS, INC., )
4. SIMMONS FOODS, INC., )
5. CARGILL, INC., )
6. GEORGE’S, INC,, )
7. CITY OF DECATUR, )
ARKANSAS, )
)y
Defendants. )
' ORDER

Before the Court is the Emergency Ap_'plicat_ipn for Order Approving Phosphorous Index filed
by defendants Tysor; Foods, Inc., Cobb-Vantress, Inc., Peterson Fa@s, Inc., Simmons Foods, Inc.,
Cargiil, inc.,_ George’s Inc. (“_Popm_'y Dgfgn_dants_”)_(pl_;t. #491-2). o

| The parties eﬁtcr_cd intca Sett_lerh_cﬁt_Agreement toresolve thié case without further litigation
and to “ensure that nutrient management p_rotocolg'_ are u_se_:d iﬁ _t_h_e_Wa_te_rshed_ to reduce the risk of
harm to Plaintiffs” Water Supply due to the Land _Ai)plication of Nutrients and The City of Decatur’s
WWTP discharge, while at the same ti‘me_:re_c_ognizin g the right of the P_p_ultry Defendants and their
Growers to continue to cdnduct poultty operations. in the Wat_ers_hcd _w__it_h_it_l__ such protocols and the
importance of ¢lean lakes, safe drinking water zmd.a iriable pbultry indﬁstry to the economies of
Northeast Oklahoma and fNonhxxzést Arkansas.” Ss;t.tlemﬁaﬁ._&graewt fCl. To_effcét this intent,
State's Exhibit 0239 o Exhibit 3

4:05-cv-00329
Oklahoma Ex. 3873
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a tearn of scicntists consisting of equal number of representatives ﬁ‘qﬁ Oklahoma State Univérsity
and University of Arkansas, the “PI Team,” was charged with the responsibility of developing and
determining a “new phospﬁorbusris'k—b'a'se_d index” (“PI”). . . “to govern the terms and conditions
under which any Nutrients may be land applied in the Watershed 7 Setﬂ erent Agreement D1. The

- Scttlement Agreement requires that the__PI_“achicve_the__ieag; ,’amgun_t_”o_f_ total phosphorus loading
reasonably attainable from cach Applicati 01;1 Sitetothe Wa_tc_r'SuppIy from all sources of phosphorus
on each such Application Site while still fneet_i_ng the agronomic r¢quirements for the growth of
grasses, crops and other desirable plant life.” Scttlement Agreement JD2. Th¢ fmal Pl must have
unanimous agreement of all PI Team members before ifs submission to the Court for approval
Settlement Agreement D3.

As the PI Team vfas unable to reach agreement on a final PI, under the terms of the
Settlement Agreement the Court is fo ;‘deterr_ninc_ an appropriate PI for use in the Watershed.”
Seltlement Agreement 1|D6 Poultry _Defmd@ts su‘bmitt__cd a proposed PT entitled “ESPI 1.0”
developed by representatives of the _Uni_yexfsity of Arkansas (Dkt.. #49 1, Ex B); plaintiffs submitted
aproposed Plentitled “PPM _C_al,_culatpr’__’ developed by representatives of Oklahoma State University
(Dkt. #491, Bx. C). To assist the Court in its determination of an a_ppropriat_e P1, an evidentiary
hearing was held on Fel;ruary 9, 200_4 | fegardi.n g the par.ti_es_.’_ _sépar_ate PI pfopos_als. The PI
determined by Court will remain in effect unless and until the parties agree to modify it or the Court
otherwise orders, Settlement Agreemén_f 1]D7

Having considercd the parties’..IsI ﬁrdposalé and the tes_t_imoiiy and evidence at the February
9 hearing, the Court finds that neither pt;opqsal co’mp_ljg_s__cpmplgtg]j_,_f\yifth the Settl_qne_nt_ Ag;ggment.

ESPI 1.0 does not fully account for to_t’al,P ]_oadi_ﬁg, and does not represent the “least amount of total
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P loading reasonably attainabie . . . from all :s_ources of P.” Thg_PPM_ Clqlc.:u]_a_t_gr_gequires that the
~parties or the Court set a P allocation ora spcmﬂc endpomt v&.f.:h'ich" 1s hé_t a féquii‘emént of the
Settlement Agreement, and without an éndﬁoin’t 15 liini_ted_to agronomic neéds for p’lldsplaoms only.

THEREFORE the Court finds as fbiloﬁ’s: }

1. In .]_i eu of determining a fmﬁl’, “éppr;jpr_iatg” PI_at_thi_s __tifng_,_the Cour‘; ¢stab lishes a
trial implementation period, nomiﬁallyunti]_Déceniber 31, 2004. .Du'ring thé trial period, the P to
be utilized to develop Nutrient Ma.nag.ement Plans under the S ettle.méﬂt. Agreement shall be based
on ESPI 1.0 as modified herein.

2. ESPI 1.0 is modified as follows for pti_l_izz_it_i_o;_l during the trial period:

a. | Table 2, ESPI In_t_t::pretati_on and Nut_ri__ent gpplication Recommendations, is

modified to rcad:

P lndex Scale - Site Interprofations and Recommendations
<33 Low polential for P movement from site. Apply nutrients

based on ESPI 1.0 calculation. Caution against ldng-teml P
buillldup.

3410 55 Medium potential for P movement from site. Evaluate the |
Index and determine any areas that could cause long term
cc;ncems. Add conservation practices or reduce P application
o maintain the risk af 55 or' below. Applynutrients based on
BSPI c_a].culg_t_ion. ) |

56t0 100 . High potential for P movement from site. Evaluate the Index

and detefm_ing: elevation cause, Add appropriate conservation
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practices aﬁdfor. _reduce P _..#p'plicatiOH.' The immediate
plam}ing target is a PI _va_lue of S50r Ic_s_s. If :th_i.s target cannot
be aéh.ie;ré_d_ w1th rea.li;ti_ct_ cq,né_ex_*_v_at_i_pn praétices and/or
reduéed P rates in the shq;t term, then a progressive plan
needs to be d_¢_veloped with a long-term goal (_)fa Pllcss than
55. Apply nutrients to mect crop phosphorous needs
according to NRCS Nutrient Management  Standard 590.
Aé);bifcarion rates based on crop phosphorous needs are
generally less than 1 ton/acre. Since accurate, uniform
applications at these {o_w_. rates are rér_‘e_’fy obtainable with
coﬁv‘emional equipment, no litter (;nutrienz) application is
recommended.
>100 Very High potential for_ P movement from site. No litter
| (nut_rieﬁt) app'l.ic':ati on. Add conservation practices to decrease
this'.valuc' to below 100 in tl_lc. shoﬁ term and develop a
progressive conservation plan that would reduce the PI toa
lower risk category with a Iongfterrn goal of a Pl less than 53.
h. Nutrients, as deﬁned 1 the Settlement Agreeme'nt_, shall notbe applie'd to any
apﬁlication sit¢ having a Soil Test Phosphorous (STP) level, as determined
by the Mehlich-TII extractant method, of 300 mg/kg (milligrams per

- kilogram) or greater.
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c. Soi_l_sampl_es for ar}é;}ysiS' oI STP 's_hall.b_e c_;)llequcd from the depth of 0" to 4"
tzero inches to four :ix_lch_es_ in depth), or thc__aé_lp_al cle_pth of soil if less than
' four inches.
d.  Litter samples for determination of soluble phosphorous shall be analyzed
_ _following. the niet_hod _fou_n:d on page ?’_4 Qf "_M'ethods of Phosphorous
Analysis for Soils,: Sediments, Residﬁals, and Waters", SERA-LEG 17
Southern Cooperative__ Series Bullet__inz,N_o_._:}Qﬁ. R
e Where the P refers ;_tq_:h_qst ﬁ}ﬁ__r_l__ag_emeﬁt practices (BMP'S), elig_ible BMP's
must adhere to NRCS Conservation Practice Standards For Water Q?laiifY‘
f, Other NRCS rcc_omnlen;dﬁfi.1@_..11.1@??:1_19,1\1%:9{}_.__1,?11}51 application shall be applicable
to ¢ach Applicati on: Site. |
3. The Court hereby encourag?s an annual goal that the total amount of litter that may
be land applied annually m the Eucha/Spavinaw Watc__rg_hcq f_rpxr_l __afl__lﬁ sources qove_l-cd by the
Moratorium not exceed  two-thirds Of :th‘? ~amount of litter Pf‘?duced. annually within the
Eucha/Spavinaw Watershed by the.Poul'tr'y Defendan_t_é and their Contract Growers, The Special
Master shall determine this approxiinate go.al in tons based on infdnnatiqn_ available to him regarding
historical and projected Ii{ter production in 1_;_h§ Wal__er_shed_and sh_a]_l\__nq;i‘fy the Parties and th.e Court |
of this goal within 30 days. Thereafter aé NMB'S _éir_e W_r.i__t_.ten, the Speéial Master shall maintain a
cumulative record of the amounts' of litter, allowed to lg_e_:gpplicd'_w_ithi_n the Watershed. When the
cumulative amount reaches seventy-five p.er. cent (75%) of tl?e determined goal for a given year, the
Special Master shall notify the Partie$ and the Exqcutive _Dir_cdtpr of t_h_e_ﬁ N@n»proﬁt Organizaﬁion.

The Special Master and the Executive Director shall as soon thereafter as possible advise the Parties
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ofthe projected remaining ainouﬂt_ of littér sioug_ht to Be fand aﬁplied in the Watershed in comparison
to the expected volume of litter for which there are fundedmechfmlsms for transport, other
commitments to tr_a_nspoﬁ litter out of the Wate__r_shed, or other programs to convert litter to
alternative products for exi)ort. Ifthe Special Masier determines ﬂ.iat' the amount of litter pp_;nainjpg
to be land applied with the Watershed is likely to exceed the annual goal, he shall notify the Parties.
The Executive Dirggtor, t_ogether with the Poultry Defendants and any other entities, shall ﬁake
additional reasonable attempts to secure transport of poultry lit_t_ef ot of the Watershed so as not to
exceed the annual goal.

4, The S_pccial Master and the _W_afershed_Management Team shall ran both the modified
ESPI 1.0 and the PPM Calculator for each applicafion site in addition _t§ any methods utilized by
applicable state regulat.ions.' Land. Applicaiion of Nutrients shall be bascd_ on the modified ESPI 1.0,
but also limited by other ‘fapp'licable regu] ations where those reéul_a_tions are more stringenl. The
results of PPM calculations shall be rep_qﬂ.ed m e:;ch__ NMP fp_r__c_:qmparz}t_ive purposes and subsequent
study by the Parties and the Cm_,lrt.

5. The University of Arkansas will further adjust the ESPI 1.0 to include procedures that
will identify applic’afion sites which a__ré approaching the lower th.r_esholld value of the High potential
risk category of the P Index Scale, i.dent.ify the list of factors_whi_ch coﬁtribu_te the most to the ESPT
1.0 value and providc a liét of remedial actions that could bereasonably implemented to the lower
the ESPi value in the future. NMP's shall then subsequently be ciev’;loped for these application sites
which would prevent the field from 1'eachii1g the High potential category and reduce the ESPI value

where feasible,
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6. The University of Arkansas and 1hb0klahoma State University P1 Team members.

and their respective ijns'litutiqn_s__qgg_);eque_st'cd' by the Court to continue to collaborate on:

a. Research and _ﬁe__ldf:_s_tggi_[_y prqgr@ s within t.he__Euc_;_h_a[ Spavinaw Wa_t_ershéd to
inonit_br edge-of-field :phosphqfous_ losses f_éla_t_cgi to litter aiqp_licalion rates,
soil characterisgics,_ landscape {eatures, conSe‘rva_tion practices, and ESP1 1.0
and PPM Calculator ..YéIBEFS_; o
b. Conc_eptual procedures :to: betler est__irlna__xt:é | the_ _cx_pg:cfc@d. '.edg.e.-of-ﬁél'c.i
phosphorous loss and nsk of phosphorous 'lzoédiné' from application___sit:_é_a ;po_ )
the water supply 'assqciated with ESPI 1.0 ané PPM _C_gl_éulatpr \._fa_lucs;
c. To utilize the resulting cmpiriéal data to further refine, calibrate and vatidale
the OSU predictive model; and
d. Development of a joint qﬁantitaﬁve Pl in____cg.)l_laho__r‘a_tl_igr_l_ with the Spe_:c.ilafl
Master. - |
7. Within six months, the University of Arkansﬁ; and Okla.homa Stathmvers;tywﬂl -
feport to the Court t}jro_ugh t_hé Special Master C_n__l progress td obt_a_in_.funding, iniﬁate significant
phosphorous J_st'mohit_oﬁgng contingent upqn_ava_i;i_abivl_ity _of fu_n_@i.n_g_,. and a fevisgd’joint Sc.o.pe. of
Work designed to meet t_he;cq_q‘d_._i_ﬁgns_@q rgq@re;n_cﬁts of the S_et_t_]gménftﬁgreement and thi's:Order_..
8. Itis the Court’s intent to lmplcmcnt, if possible, the joint Quaﬁtitative PI{Y 6d M)
no later than January 2005. If no joint qua-ntitati{fe_ Pl is develo_p_éd Ey J an_uél_‘y 2005 the Couﬁ will
determine an appropriate PI based on the results of the tr_i_a_l_\_pe:ri od. B .

IT IS SO ORDERED this | 2 _ day of February, 2004,

—



